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SUMMARY

SEDC Board of Directors Recommendation - That the Southeastern Economic Development


Corporation (SEDC) Board of Directors (Board) recommend to the Redevelopment Agency of the

City of San Diego (Agency) the approval of the Agreement to Terminate Disposition and

Development Agreement with Settlement and Mutual General Release (Termination and Release


Agreement) .

BACKGROUND

In 1996, SEDC , on behalf of the Agency, purchased a 14.7 acre site (Site) located in the Central Imperial


Redevelopment Project Area . The Site, commonly known as the Valenc ia Business Park, was located


within the 100-year flood pla in. Upon acqu isition, the Agency approved an additional expenditure of

approximately $7 Million and authorized SEDC to cause the installation of extensive public improvements


on the Site in order to allow a net 8 acre portion to be developable. These public improvements include ,

but are not limited to, the following:

· Construction of flood control improvements to the Las Cho llas Creek to accommodate a 100-year

storm event

· Elevation of the Site from the 1OO-yearflood plain

· Construction and dedicat ion of public open-space along Las Chollas Creek

· Installation of sidewalks , landscaping, street trees and irrigation within the street right-of-way of

Stevens Way and Imperial Avenue and the MTS Trolley Line

· Subdivision of the Site into nine lots including two open space lots containing Las Chollas Creek
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In 2005, the United States Posta l Service opened the 25,000 square foot post office (retail distribution


center) on Lot 1. During the same time period , the Agency terminated an earlier Disposition and

Development Agreement with a different developer and, in November 2006, approved the Disposition and

Development Agreement (2006 DDA) with Pacific Development Partners , LLC. (POP) for development of

Lots 2-7, consisting of 4.33 acres of the Site.

Pursuant to the DDA, POP was required to develop certain light- industrial uses on Lots 2-7. However, after

seeking tenants for an industrial development, POP determined that industrial uses on Lots 2-7 were not

economically feasible and consequently decided to revise the planned development to include retail and

commercial uses . In order to implement the development of retail and commercial uses (rather than light-

industrial uses), POP submitted to SEDC a request for a zoning change of Lots 2-7 and an amendment to

the DDA.

Accordingly, in June of 2007, SEDC appl ied to the Planning Commission for a rezone of Lots 2-7 from

SESD 1-1to SESD CT-2. The CT-2 Community Commercial zone allows for community serving retail uses ,

consistent with POP's revised planned development of Lots 2-7. On December 6, 2007, the Planning

Commission voted to recommend to the San Diego City Council approval of the proposed rezone .

However, due to community controversy arising over POP's change in the planned development of Lots 2-7

and other issues and community concerns involving POP and SEDC, the application for a zoning change

was never presented to the San Diego City Council for final approval and, therefore, never completed.'

Additionally, an amendment to the DDA was never presented to the Agency for consideration.

After a series of events including SEDC's issuance of a Request for Proposals involving Lots 2-7 and

issuance of a Notice of Default to POP for failing to develop Lots 2-7 according to the 2006 DDA, POP

asserted claims against SEDC and the Agency including a request to compensate POP for expenses


allegedly incurred in connection with seeking a rezone of Lots 2-7 and responding to the Request for

Proposals issued by SEDC.

In light of the claims and disputes asserted by and between SEDC and POP and in light of the Agency's

and SEDC's desire to redevelop Lots 2-7, the SEDC Board directed SEDC's management and Agency

Special Counsel to negotiate a term ination of the 2006 DDA and to settle any and all claims by and

between the parties in connection with the 2006 DDA and development of Lots 2-7.

The parties have reached a tentat ive agreement on all terms , which are included in the proposed


Termination and Release Agreement . In furtherance of the public interest, the parties have agreed, subject

to the terms therein, to voluntarily terminate the 2006 DDA and to settle any and all claims in connection


with the 2006 DDA and development of Lots 2-7.

1 Sho u ld a fu tu re dev e lo p e r p u rs u e the rezo n e ap p lic a tio n for Lots 2-7 , fin a l ap p ro v a l of the rezo n e re s ts w ith the

San D iego City C o un c il . A ddi tio n a lly, due to a Loan A g re em en t w ith the Fede ra l D ep a rtm en t of Housin g an d


Urban D ev e lo pm en t (HUD ), w hich p ro v id e d ass is ta n ce for the acqu is it io n of the S ite , any such rezo n e of Lots 2-7

w ould a lso be subje c t to HUD ap p ro v a l.
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As part of the settlement of claims and disputes, the Agency would make a total payment of $75,000 to

PDP which would be offset by the Agency's retention of the $50,000 good faith deposit paid by PDP to the

Agency pursuant to the 2006 DDA, resulting in a net out -of-pocket cost to the Agency of $25,000. The

part ies acknowledge that , should this matter result in litigation, it is reasonably foreseeable that the

est imated legal fees and costs of the parties would exceed $25,000.

Pursuant to the proposed Termination and Release Agreement , PDP, the Agency, and SEDC where

applicable, would: (i) voluntarily term inate the 2006 DDA; (ii) settle any and all claims and disputes by and

among the parties that may exist pert inent to the 2006 DDA, the development of Lots 2-7, and the

imp lementation of the 2006 DDA; and (iii) release each party from any and all claims and disputes


(potential or otherwise) that each party may have against the other party , in accordance with the terms and

conditions of the Termination and Release Agreement .

DISCUSSION

On September 30, 2009, the SEDC  Board recommended approval to the Agency of the proposed


Term ination and Release Agreement with PDP. Further, the Board authorized the Acting President/CEO to

execu te, on behalf of SEDC , any and all documents necessary to give effect to the Term ination and

Release Agreement if approved by the Agency.

Based on the issues related to the 2006 DDA, the series of events including SEDC 's issuance of a Request

for Proposals and issuance of a Notice of Default to PDP, and the desire to redevelop Lots 2-7, the SEDC

Board determined it necessary to terminate the 2006 DDA with PDP and resolve any and all claims and

disputes among the parties. These actions and the action now requested of the Agency will expedite the

redevelopment of Lots 2-7. Additionally , any litigation involving Lots 2-7 would delay development of the

Site . By approving this action, the Agency will allow SEDC to redevelop the remainder of Valencia


Business Park in a timely manner.

S iPed~ 

Nancy M. Lytle 

Vice President of Projects and Development 

~~

Approved by

Brian L. Trotie r

Acting President/CEO


NML:dn

Attachments 1: DDA Terminate-Release Agreement



ORIGINAL

AGREEMENT TOTERNllNATE

DISPOSITION AND DEVELOPMENT AGREEMENT

WITH SETTLEMENT AND MUTUAL GENERAL RELEASE

THIS AGREEMENT TO TERMINATE D ISPOS ITION AND DEVELOPMENT

AGREEMENT WITH SETTLEMENT AND MUTUAL GENERAL RELEASE ("Ten n in a tio n


an d Re le a se A g re em en t") is m ad e and en te re d into as of , 2009


("Effe c tiv e D a te"), by and am o n g the REDEVELOPMENT AGENCY OF THE CITY OF SAN


D IEGO, a p ublic bo dy, co rp o ra te an d p o lit ic ("A gen cy"), SOUTHEA STERN ECONOMIC


DEVELOPMENT CORPORATION, a C a lifo rn ia n o n p ro fit p ublic ben e fit co rp o ra tio n


("SED C "), and PAC IFIC DEVELOPMENT PARTNERS , LLC , a Nev ada lim ite d liability


com p any ("PDP") . The A gen cy and SED C are he re a fte r co lle c tiv e ly re fe rre d to as the

"Gov e rnm en ta l En tit ie s ."

REC ITALS


The Gov e rnm en ta l En tit ie s and PDP (som e tim e s co lle c tiv ely re fe rre d to as the Partie s ,

and in d iv id u a lly, a Party) enter into this Te rm in a tio n and Re le a se A g re em en t in co n s id e ra tio n of

the m u tu a l co v e n an ts an d p rom ises set forth be low , with re fe re n ce to the fo llow in g facts an d


c ircum stan ce s:

WHEREA S , in fu rthe ran ce of the obje c tiv e s o f the C a lifo rn ia C om m un ity Redev e lo pm en t


Law ("CRL"), the A gen cy has un de rtaken a p ro g ram  fo r the red e v e lo pm en t of ce rta in are a s


w ithin the City of S an D ie go , State of C a lifo rn ia , an d , in this re g a rd , has ado p te d the

Redev e lo pm en t Plan fo r the C en tra l Im p e ria l Redev e lo pm en t Pro je c t e s tablishin g the C en tra l


Im p e ria l Redev e lo pm en t Pro je c t A re a ("Pro je c t A re a") p u rsu an t to the CRL; an d


WHEREA S , SEDC is au tho rize d , on behalf o f the A gen cy, to adm in is te r re d e v e lo pm en t


ac tiv ities w ithin the Pro je c t A re a ; an d


WHEREA S , in fu rthe ran ce of the obje c tiv e s of the Redev e lo pm en t Plan for the Pro je c t


A re a , the A gen cy and PDP en te re d in to that ce rta in D isp o s it io n an d D ev e lo pm en t A g re em en t


dated as o f D e cem be r 18, 2006 ("D D A ") for the dev e lo pm en t o f ce rta in p a rce ls o f un im p ro v ed lan d


w ithin the Pro je c t A re a kn ow n as Lots 2-7 of the p ro p o sed Vale n c ia Busin e ss Park , co n s is t in g of

ap p roxim a te ly 4 .33 ac re s , situ a te d on Im p e ria l A v en u e , bo rd e re d on the n o rth by the San D iego


East Tro lley Lin e , on the south by the En can to Branch of South Las Cho lla s C re ek ("Las Cho lla s


C re ek"), on the west by 54

th 

S tre e t , and on the east by Merlin D riv e ("Pro p e rty"); an d


WHEREA S , p u rsu an t to the te rm s an d co n d itio n s of the D D A , PDP w as requ ire d to

d e v e lo p ce rta in light-in du s tr ia l uses on the Pro p e rty; an d


WHEREA S , afte r se ekin g te n an ts for an in du s tr ia l dev e lo pm en t, PDP d e te rm in e d tha t


in du s tr ia l u se s on the Pro p e rty w e re n o t eco n om ica lly fe as ible an d co n sequen tly de c id e d to

re v ise the p lan n e d dev e lo pm en t to in c lu d e re ta il and com m e rc ia l u se s; an d


PDP -A gen cy-SED C
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WHEREA S , in o rd e r to im p lem en t the dev e lo pm en t o f re ta il and com m e rc ia l uses (ra the r


than light-in du s tr ia l u se s) on the Pro p e rty, PDP subm itte d to SED C a reque s t for a zo n in g


chan g e o f the Pro p e rty and an am en dm en t to the D D A ; an d


WHEREA S , due to com m un ity co n tro v e rsy reg a rd in g PDP 's chan g e in the p lan n ed


dev e lo pm en t of the Pro p e rty an d o the r is su e s an d com m un ity co n ce rn s in v o lv in g PDP an d


SED C , a zo n in g chan g e of the Pro p e rty was not com p le te d and an am en dm en t to the D D A w as


n o t p re se n te d to the A gen cy for co n s id e ra tio n ; an d


WHEREA S , afte r a se rie s o f ev e n ts in c lu d in g SED C 's issu an ce o f a Reque s t fo r


Pro p o sa ls in v o lv in g the Pro p e rty an d issu an ce of a No tice of D e fau lt to PDP for fa il in g to

d e v e lo p the Pro p e rty acco rd in g to the D D A , PDP asse rte d c la im s aga in s t SED C and the A gen cy


in c lu d in g a reque s t to com p en sa te PDP for exp en se s a lle g e d ly in cu rre d in co n n e c tio n w ith


se ekin g a rezo n e o f the Pro p e rty and re sp o n d in g to the Reque s t for Pro p o sa ls ; an d


WHEREA S , in light of the c la im s and d isp u te s asse rte d by and be tw e e n the Partie s an d


in fu rthe ran ce of the p ublic in te re s t , the Partie s ag re e , subje c t to the te rm s he re in , to v o lu n ta rily


te rm in a te the D D A and to se tt le any and a ll c la im s by and be tw e e n the Partie s in co n n e c tio n w ith


the D D A an d the dev e lo pm en t of the Pro p e rty; an d


WHEREAS, as part of the se tt lem en t of c la im s and d isp u te s he re in , the A gen cy ag re e s to

m ake a to ta l p aym en t of $75 ,000 to PDP which is o ffse t by the A gen cy's re te n tio n of the

$50 ,000 go o d faith dep o s it p a id by PDP to the A gen cy pu rsu an t to the D D A , re su lt in g in a n e t


o u t-o f-p o cke t cost to the A gen cy of $25 ,000 ; an d


WHEREA S , the Partie s ackn ow le dg e tha t, sho u ld this m a tte r re su lt in lit ig a tio n , it is

re a so n ably fo re se e able tha t the e s tim a te d le g a l fe e s an d co s ts of the Partie s w o u ld exce ed


$25 ,000 ; an d


WHEREA S , by an d thro ugh this Te rm in a tio n an d Re le a se A g re em en t, PDP an d the

Gov e rnm en ta l En tit ie s de s ire to : (i) v o lu n ta rily te rm in a te the D D A ; (ii) se tt le any and all c la im s


and d isp u te s by and am o n g the Partie s that may exist p e rtin e n t to the D D A , the dev e lo pm en t of

the Pro p e rty, and the im p lem en ta tio n of the D D A ; and (iii ) re le a se each Party from  any and a ll


c la im s and d isp u te s (p o te n tia l or o the rw ise ) that each Party may have aga in s t the other Party, in

acco rd an ce with the te rm s and co n d itio n s of this Te rm in a tio n and Re le a se A g re em en t.

NOW THEREFORE, in co n s id e ra tio n o f the fo re go in g re c ita ls an d the co v e n an ts ,

co n d itio n s , re p re se n ta tio n s , w arran tie s an d te rm s he re in a fte r se t fo rth, an d o the r go o d an d


v a lu able co n s id e ra tio n , the re ce ip t and su ffic ie n cy of which are hereby ackn ow le dg ed , and w itho u t


any Party adm itt in g fau lt or liability in co n n e c tio n with this Te rm in a tio n an d Re le a se A g re em en t,

the un d e rs ig n e d hereby ag re e as fo llow s:
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1. D e fin e d Te rm s. Any and a ll cap ita lize d te rm s co n ta in e d in this Te rm in a tio n an d


Re le a se A g re em en t that are not o the rw ise de fin e d he re in shall have the m ean in g asc ribed to such


te rm  in the D D A .

2 . Te rm in a tio n o f D isp o s it io n and D ev e lo pm en t A g re em en t.

(a) Upon the Effe c tiv e D a te , the A gen cy and PDP hereby te rm in a te the D D A


dated as o f D e cem be r 18,2006 , filed with the City Clerk o f the City of S an D ie go o n Nov em be r


28,2006 as D o cum en t R-302 l47 and also filed with the Office o f the A gen cy o n D ecem be r 28,

2006 as D o cum en t D -0409 l, with re sp e c t to the dev e lo pm en t of that ce rta in re a l p ro p e rty le g a lly


de sc ribed in the Legal D e sc rip tio n of the Pro p e rty, a tta ched he re to as Exhibit "A " an d


in co rp o ra te d he re in by this re fe re n ce ("Pro p e rty").

(b) Pu rsu an t to this te rm in a tio n , the D D A shall be o f no fu rthe r fo rce an d


e ffe c t , and PDP hereby te rm in a te s , re le a se s an d qu itc la im s to the A gen cy any and a ll r ights ,

c la im s and in te re s t PDP may hav e obta in e d an d /or have as a re su lt o f the D D A .

(c) Excep t as o the rw ise sta te d in and in acco rd an ce with this Te rm in a tio n an d


Re le a se A g re em en t, the A gen cy and PDP are hereby re le a se d from  any and a ll r ights ,


oblig a tio n s , du tie s o r ag re em en ts co n ta in e d in the D D A and each Party shall n o t have any fu rthe r


rights aga in s t , or liability to , the other Party un de r the D D A .

3 . S e tt lem en t Paym en t. As part of the se tt lem en t of c la im s and d isp u te s he re in , the

A gen cy, on beha lf of the Gov e rnm en ta l En tit ie s , ag re e s to m ake a to ta l p aym en t to PDP in the

full sum of S ev e n ty Fiv e Thou san d D o lla rs ($75 ,000 ). PDP ag re e s to acce p t from  the A gen cy,

o n beha lf o f the Gov e rnm en ta l En tit ie s , the to ta l p aym en t o f $75 ,000 , re p re se n tin g fu ll


se tt lem en t of any and all c la im s and d isp u te s of PDP that may exist p e rtin e n t to the D D A , the

d e v e lo pm en t o f the Pro p e rty, and the im p lem en ta tio n of the D D A .

4. A gen cy's Re te n tio n of D ep o s it . The Partie s ackn ow le dg e that PDP m ade the

D ep o s it , in the fu ll sum  of Fifty Thou san d D o lla rs ($50 ,000 ), w ith the A gen cy pu rsu an t to

S e c tio n C of the Me tho d of Fin an c in g , in co rp o ra te d in to the D D A an d a ttached the re to as

A ttachm en t No .2 . As p art of the se tt lem en t of c la im s and d isp u te s he re in , the Partie s he reby


ag re e that the A gen cy sha ll be en tit le d to re ta in the en tire am o un t of the D ep o s it as its so le


p ro p e rty, in c lu d in g any acc ru e d in te re s t the re o n , in co n s id e ra tio n for the A gen cy's w ill in g n e ss to

e n te r in to this Te rm in a tio n and Re le a se A g re em en t and re lin qu ish the ben e fits acc ru in g to the

A gen cy un de r the D D A . PDP exp re ss ly w aiv e s and fo rfe its the right to re ce iv e a re fu n d of all or

any p o rtio n o f the D ep o s it or any acc ru e d in te re s t the re o n .

POP-A gen cy-SEOC
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5 . Party Re le a se s .

(a) Re le a se by PD P. PDP hereby ag re e s to re le a se and fo re v e r d ischa rg e each


of the Gov e rnm en ta l En tit ie s , in d iv id u a lly and jo in tly, an d each of the ir re sp e c tiv e o ffic e rs ,


d ire c to rs , o ffic ia ls , ag e n ts , m em be rs , a tto rn eys , re p re se n ta tiv e s , an d em p loye e s , an d anyo n e


w o rkin g fo r, thro ugh or un d e r them , from  any and all c la im s , co n tro v e rs ie s , ac tio n s , cau se s of

ac tio n , oblig a tio n s , exp en se s , co s ts , a tto rn eys ' fe e s , dem an d s , liabilit ie s an d dam age s of

w ha tso e v e r n a tu re and charac te r , of any kin d , at law or in equ ity, past, p re se n t or fu tu re , kn ow n


o r unkn ow n , su sp e c te d o r un su sp e c te d , now o r he re a fte r acqu ire d , aris in g out of o r re la tin g to the

Pro p e rty an d /or the D D A , exc lud in g only any bre ach by e ithe r of the Gov e rnm en ta l En tit ie s of

the p ro v is io n s of this Te rm in a tio n and Re le a se A g re em en t. In this reg a rd , PDP re a lize s an d


ackn ow le dg e s that subsequen t to the execu tio n of this Te rm in a tio n and Re le a se A g re em en t, it

m ay in cu r, su ffe r or su s ta in in ju ry, lo ss , dam age s or co s ts aris in g o u t of or re la tin g to the

Pro p e rty an d /or the D D A that are unkn ow n and un an tic ip a te d as of the Effe c tiv e D a te of this


Te rm in a tio n and Re le a se A g re em en t, and this re le a se shall in c lu d e a re le a se of any such in ju ry,

lo ss , dam age s or co s ts . In add itio n to the fo re go in g , PDP he reby exp re ss ly w aiv e s all rights


which PDP may have or he re a fte r c la im  to have un de r the p ro v is io n s of C a lifo rn ia C iv il C o de


S e c tio n 1542 (and the equ iv a le n t law o f any o the r ju risd ic tio n ) which p ro v id e s:

A GENERAL RELEASE DOES NOT EXTEND TO

CLA IMS WHICH THE CRED ITOR DOES NOT KNOW

OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT

THE TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HIM OR HER MUST HAVE

MATERIALLY AFFECTED  HIS OR HER

SETTLEMENT WITH THE DEBTOR.

PDP 's In itia ls


Nam e : Ma rk T. Bu r g e r  

Title : Ma n a g i n g  M e m be r s 


Ro n a l d  A . Re c ht


(b) Re le a se by the Gov e rnm en ta l En tit ie s . The Gov e rnm en ta l En tit ie s , an d


each of them  in the ir in d iv id u a l cap ac ity, he reby re le a se an d fo re v e r d ischa rg e PDP an d its


o ffic e rs , d ire c to rs , ag e n ts , m em be rs , a tto rn eys and em p loye e s , and anyo n e w o rkin g for, thro ugh


or un d e r it , from  any an d a ll c la im s , co n tro v e rs ie s , ac tio n s , cau se s of ac tio n , oblig a tio n s ,


exp en se s , co s ts , a tto rn eys ' fe e s , dem an d s , liabilit ie s an d dam age s of w ha tso e v e r n a tu re an d


charac te r , of any kin d , at law or in equ ity, p as t, p re se n t or fu tu re , kn ow n or unkn ow n , su sp e c te d


or un su sp e c te d , n ow  or he re a fte r acqu ire d , aris in g out of or re la tin g to the Pro p e rty an d /or the

D D A , exc lud in g o n ly any bre ach by PDP of the p ro v is io n s of this Te rm in a tio n an d Re le a se


A g re em en t. In this reg a rd , each of the Gov e rnm en ta l En tit ie s re a lize s and ackn ow le dg e s tha t
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subsequen t to the execu tio n of this Te rm in a tio n and Re le a se A g re em en t, it may in cu r, su ffe r or

su s ta in in ju ry, loss, dam age s or co s ts aris in g out of or re la tin g to the Pro p e rty that are unkn ow n


and un an tic ip a te d as of the Effe c tiv e D a te of this Te rm in a tio n and Re le a se A g re em en t, and this


re le a se sha ll in c lu d e a re le a se of any such in ju ry, lo ss , dam age s or co s ts . In add itio n to the

fo re g o in g , the Gov e rnm en ta l En tit ie s hereby exp re ss ly w aiv e all rights which they may hav e or

he re a fte r c la im  to hav e un de r the p ro v is io n s of C a lifo rn ia C iv il C o de S ec tio n 1542 (and the

equ iv a le n t law of any o the r ju risd ic tio n ) which p ro v id e s:

A GENERAL RELEASE DOES NOT EXTEND TO

CLA IMS WHICH THE CREDITOR DOES NOT KNOW

OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT

THE TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HIM OR HER MUST HAVE

MA TERIALL Y AFFECTED  HIS OR HER

SETTLEME T WITH THE DEBTOR.

A gen cy's In itia ls 

Nam e :

-------------------

Title :

--------------------

SED C 's In itia ls


Nam e :

--------------------

Title :


---------------------

6 . C o v en an t Not to Sue . The Partie s he re to ackn ow le dg e that a m a te ria l in du cem en t


for en te rin g into this Te rm in a tio n and Re le a se A g re em en t is the p rom ise s and co v e n an ts set fo rth


he re in , which are m a te ria l te rm s o f this Te rm in a tio n and Re le a se A g re em en t.

(a) PDP co v en an ts an d ag re e s n o t to brin g any cla im s or cau se s of ac tio n ,


ac tio n s , su its , p ro ce e d in g s , de fe n se s , affirm a tiv e de fe n se s , oblig a tio n s , liabilit ie s , dem an d s ,

d am ag e s , lo sse s , co s ts , a tto rn eys ' fe e s or exp en se s of any n a tu re aga in s t the Gov e rnm en ta l


En tit ie s , or any of them , in d iv id u a lly or jo in tly, or any of the ir re sp e c tiv e o ffic e rs , d ire c to rs ,

o ffic ia ls , ag e n ts , re p re se n ta tiv e s , m em be rs , a tto rn eys and em p loye e s , an d anyo n e w o rkin g fo r,

thro ugh or un d e r any of them , reg a rd in g the m atte rs se tt le d an d re le a se d he reby, an d fu rthe r


co v e n an ts and ag re e s that this Te rm in a tio n and Re le a se A g re em en t is a bar to any such c la im s


an d cau se s of ac tio n , ac tio n s , su its , p ro ce e d in g s , de fe n se s , oblig a tio n s , liabilit ie s , dem an d s ,

d am ag e s , lo sse s , co s ts , a tto rn eys ' fe e s or exp en se s of any n a tu re aga in s t the Gov e rnm en ta l


En tit ie s , or any of them , in d iv id u a lly or jo in tly, or any of the ir re sp e c tiv e o ffic e rs , d ire c to rs ,

o ffic ia ls , ag e n ts , re p re se n ta tiv e s , m em be rs , a tto rn eys and em p loye e s , and anyo n e w o rkin g fo r,

thro ugh or un d e r any o f them .


PDP 's In itia ls


Nam e : Mark T. Burger / Ronald A Recht
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Title : 

Managing Members

(b) Each of the Gov e rnm en ta l En tit ie s co v e n an ts and ag re e s not to brin g any

c la im s o r cau se s o f ac tio n , ac tio n s , su its , p ro ce e d in g s , de fe n se s , affirm a tiv e de fe n se s ,


oblig a tio n s , liabilit ie s , dem an d s , dam age s , lo sse s , co s ts , a tto rn eys ' fe e s o r exp e n se s o f any n a tu re


aga in s t PDP or any of its o ffic e rs , d ire c to rs , ag e n ts , m em be rs , a tto rn eys an d em p loye e s , an d


anyo n e w o rkin g fo r, thro ugh or un d e r it , re g a rd in g the m atte rs se tt le d and re le a se d he reby, an d


fu rthe r co v e n an ts and ag re e s that this Te rm in a tio n and Re le a se A g re em en t is a bar to any such


c la im s an d cau se s o f ac tio n , ac tio n s , su its , p ro ce e d in g s , de fe n se s , oblig a tio n s , liabilit ie s ,


d em an d s , dam age s , lo sse s , co s ts , a tto rn eys ' fees or exp en se s of any n a tu re aga in s t PDP or any of

its o ffic e rs , d ire c to rs , ag e n ts , m em be rs , a tto rn eys an d em p loye e s , an d anyo n e w o rkin g fo r,


thro ugh o r un d e r it .

A g en cy's In itia ls 

Nam e :

- - - - - - - - - - - - - - - - - - -

Title :

- - - - - - - - - - - - - - - - - - - -

SED C 's In itia ls


Nam e :


- - - - - - - - - - - - - - - - - - - -

Title :


- - - - - - - - - - - - - - - - - - - - -

7. Ben e fits and Burd e n s . This Te rm in a tio n and Re le a se A g re em en t shall be bin d in g


up o n and shall in u re the ben e fit of the Partie s and their re sp e c tiv e em p loye e s , ag e n ts , a tto rn eys ,


re p re se n ta tiv e s , p re d e ce sso rs-in -in te re s t , su cce sso rs-in -in te re s t , an d /or ass ig n s .

8. Ow n e rship of C la im s . Each Party re p re se n ts and w arran ts that it ow n s all rights ,


title and in te re s t to any and all c la im s , cau se s of ac tio n , dem an d s and in d ebte dn e ss p ro v id e d to

be re le a se d o r w a iv e d by them pu rsu an t to this Te rm in a tio n and Re le a se A g re em en t, and no such


c la im s , cau se s of ac tio n , dem an d s or in d ebte dn e ss have been tran sfe rre d , ass ig n e d , hyp o the ca te d


or o the rw ise a lie n a te d in w ho le or in p a rt . The Partie s m u tu a lly ag re e to in d em n ify, de fe n d an d


ho ld harm le ss each o the r from  any liabilit ie s , lo sse s , c la im s , dem an d s , co s ts , exp en se s or

a tto rn eys ' fe e s in cu rre d by each o the r as the re su lt o f any such tran sfe r , ass ig nm en t,


hyp o the ca tio n , or a lie n a tio n .


9 . No tic e to In te re s te d Partie s . PD P sha ll n o tify any p ro p o se d lie nho ld e r,

m o rtg ag e e , p ro p e rty ow n e r, p ro p e rty o ccup an t, le sse e , or other in te re s te d party of the Pro p e rty or

Pro je c t un d e r the D D A , w hich is oblig a te d to re ce iv e such n o tic e , co n ce rn in g the exis te n ce of

this Te rm in a tio n and Re le a se A g re em en t and the re su lt in g te rm in a tio n o f the D D A .

10 . Gen e ra l Pro v is io n s .

(a) Exp en se s o f Nego tia tio n . Each Party shall bear its own co s ts an d


exp en se s , in c lu d in g a tto rn eys ' fe e s , in cu rre d with re sp e c t to the n ego tia tio n an d p re p a ra tio n of

this Te rm in a tio n and Re le a se A g re em en t.
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(b) Su rv iv a l. Each and every p ro v is io n o f this Te rm in a tio n and Re le a se


A g re em en t shall su rv iv e the te rm in a tio n of the D D A .

(c) Fu rthe r A ssu ran ce s . Each Party ag re e s to take such ac tio n s , an d to

exe cu te and de liv e r such do cum en ts , as re aso n ably requ ire d to e ffe c tu a te the p ro v is io n s and the

in te n t of this Te rm in a tio n an d Re le a se A g re em en t. Mo re o v e r, e ach Party re p re se n ts an d


w arran ts that in execu tin g this Te rm in a tio n and Re le a se A g re em en t, it has re lie d solely up o n its


ow n judgm en t, be lie f an d kn ow le dg e an d up o n the adv ice an d re com m en da tio n s of its ow n


co un se l, co n su ltan ts and exp e rts co n ce rn in g the n a tu re , v a lu e and exte n t of this Te rm in a tio n an d


Re le a se A g re em en t.

(d) A p p licable Law . This Te rm in a tio n an d Re le a se A g re em en t sha ll


co n s titu te a co n trac t un d e r the in te rn a l laws of the S ta te of C a lifo rn ia and shall be go v e rn e d an d


co n s tru e d in acco rd an ce with the laws of the State of C a lifo rn ia w itho u t re g a rd to the do c trin e of

co n flic ts of law s.


(e) Entire A g re em en t. This Te rm in a tio n and Re le a se A g re em en t sets fo rth


the en tire un d e rs tan d in g and ag re em en t of the Partie s with re sp e c t to the m atte rs add re sse d


he re in , and no other re p re se n ta tio n s o r w arran tie s o r ag re em en ts w ha tso e v e r have been m ade by

any Party not he re in co n ta in e d . Each Party fu rthe r ackn ow le dg e s that it has not execu te d this


Te rm in a tio n and Re le a se A g re em en t in re lian ce up o n any p rom ise , re p re se n ta tio n o r w arran ty, or

in re lian ce up o n any belief as to any fact or m a tte r , not exp re ss ly co n tem p la te d by this


Te rm in a tio n and Re le a se A g re em en t.

(f) Am en dm en ts . It is exp re ss ly un de rs to o d and ag re e d that this Te rm in a tio n


and Re le a se A g re em en t shall not be a lte re d , am en d ed , m od ifie d or o the rw ise chan g ed in any

re sp e c t o r p a rticu la r w ha tso e v e r excep t by a w ritin g exp re ss ly re fe rrin g to this Te rm in a tio n an d


Re le a se A g re em en t and duly execu te d by each Party and its duly au tho rize d re p re se n ta tiv e .


(g) In co rp o ra tio n . All of the re c ita ls set forth abo v e , as well as the Exhibit

a t ta ched he re to , are hereby in co rp o ra te d by re fe re n ce into the substan tiv e p ro v is io n s o f this


Te rm in a tio n and Re le a se A g re em en t.

(h) No Pre sum p tio n . The lan gu ag e in a ll p a rts of this Te rm in a tio n an d


Re le a se A g re em en t shall in a ll c a se s be co n s tru e d sim p ly, as a w ho le and in acco rd an ce with its


fair m ean in g and not stric t ly fo r or aga in s t any Party. The Partie s ackn ow le dg e and ag re e tha t


this Te rm in a tio n and Re le a se A g re em en t has been p re p a re d jo in tly by the Partie s an d has been


the subje c t of arm 's le n g th and ca re fu l n ego tia tio n over a co n s id e rable p e rio d o ftirn e , that each


Party has been g iv e n the o p p o rtu n ity to in d e p e n d e n tly re v iew  this Te rm in a tio n and Re le a se
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A gre em en t with legal co un se l, and that each Party has the requ is ite exp e rie n ce and so phis tic a tio n


to un d e rs tan d , in te rp re t and ag re e to the p a rticu la r lan gu ag e o f the p ro v is io n s he re o f. In the

e v e n t o f an am bigu ity in or d isp u te reg a rd in g the in te rp re ta tio n of this Te rm in a tio n and Re le a se


A g re em en t, any rule o r p re sum p tio n requ irin g o r p e rm itt in g in te rp re ta tio n o f an am bigu ity


aga in s t or in favor of any Party based on who p re p a re d or d ra fte d this Te rm in a tio n and Re le a se


A g re em en t sha ll not apply and is hereby w aiv e d by the Partie s .

(i) Bin d in g Effe c t. Each and every p ro v is io n of this Te rm in a tio n and Re le a se


A g re em en t shall (i) bind and be en fo rce able aga in s t each Party and its re sp e c tiv e he irs ,

exe cu to rs , adm in is tra to rs , legal re p re se n ta tiv e s , su cce sso rs and ass ig n s; and (ii) inure to the

ben e fit of, an d be en fo rce able by, each Party and its re sp e c tiv e heirs, exe cu to rs , adm in is tra to rs ,


legal re p re se n ta tiv e s , su cce sso rs and ass ig n s .


( j) No Ben e fic ia rie s . There are n o p a rtie s to this Te rm in a tio n and Re le a se


A g re em en t other than the A gen cy, SEDC an d PD P. The p ro v is io n s of this Te rm in a tio n an d


Re le a se A g re em en t are not in te n d ed to ben e fit , and shall not be in te rp re te d as ben e fit in g , any

p e rso n or entity other than the A gen cy, SEDC and PD P.


(k) A tto rn eys ' Fee s . If any legal ac tio n , arbitra tio n o r other p ro ce e d in g is

in it ia te d by either Party to in te rp re t or en fo rce this Te rm in a tio n and Re le a se A g re em en t, or

be cau se o f an al le g e d d isp u te or de fau lt in co n n e c tio n with the p ro v is io n s o f this Te rm in a tio n


an d Re le a se A g re em en t, the succe ssfu l o r p re v a il in g Party shall be en tit le d to re co v e r re aso n able


a tto rn eys ' fe e s and other co s ts in cu rre d in such ac tio n o r p ro ce e d in g , in add itio n to any o the r


re lie f to which such Party may be de em ed en tit le d .


(1) S ev e rability. If any te rm  or p ro v is io n of this Te rm in a tio n and Re le a se


A g re em en t, the de le tio n of which w ou ld not adv e rse ly affe c t the re ce ip t of any m ate ria l ben e fit


by any p arty he re un d e r, sha ll be he ld by a co u rt of com p e te n t ju risd ic tio n to be in v a lid or

un e n fo rce able , the rem a in d e r of this Te rm in a tio n and Re le a se A g re em en t shall not be affe c te d


the reby and each other te rm  and p ro v is io n of this Te rm in a tio n and Re le a se A g re em en t shall be

v a lid and en fo rce able to the fu lle s t extent p e rm itte d by law .

(m) A u tho riza tio n to S ign . PDP hereby rep re se n ts and w arran ts that the

p e rso n (s) execu tin g this Te rm in a tio n and Re le a se A g re em en t on behalf o fPD P has full au tho rity


to do so an d to bind PDP to the p ro v is io n s o f this Te rm in a tio n and Re le a se A g re em en t.

(n) C o un te rp a rts . This Te rm in a tio n and Re le a se A g re em en t may be execu te d


in m u ltip le co un te rp a rts , each o f which shall be de em ed an o rig in a l , but a ll o f which taken


to g e the r shall co n s titu te one and the sam e in s trum en t.

(0) Effe c tiv e D a te . The "Effe c tiv e D a te" as re fe re n ce d in the p re am ble o f this
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Term in a tio n and Re le a se A g re em en t shall be the date o n which the A gen cy's au tho rize d


re p re se n ta tiv e execu te s this Te rm in a tio n and Re le a se A g re em en t as show n in the A gen cy's

s ig n a tu re block be low , assum in g that SED C and PDP have both execu te d this Te rm in a tio n an d


Re le a se A g re em en t.

1 1 . No A dm iss io n . The Partie s he re to ag re e tha t this Te rm in a tio n an d Re le a se


A g re em en t is a com p rom ise and se tt lem en t of c la im s and in no way co n s titu te s , nor be co n s tru e d


as , an adm iss io n of liability on the p art of any of the Partie s he re to for any cla im s , in ju rie s or

d am age s that have been , or may have been , su s ta in e d by any of the Partie s as a re su lt of any of

the c la im s , a lle g a tio n s or tran sac tio n s tha t are the subje c t of this Te rm in a tio n an d Re le a se


A g re em en t.

1 2 . Rep re se n ta tio n by C oun se l. Each Party ackn ow le dg e s and re p re se n ts tha t:


(a) It has read this Te rm in a tio n and Re le a se A g re em en t and co n su lte d with its


re sp e c tiv e a ttom ey(s) reg a rd in g its co n te n ts and co n sequen ce s;

(b) This Te rm in a tio n an d Re le a se A g re em en t is be in g execu te d so le ly in

re lian ce on its ju dgm en t, be lie f and kn ow le dg e of the m atte rs set forth he re in and on the adv ice


o f its a ttom ey(s); an d


(c) The te rm s and co n d itio n s of this Te rm in a tio n and Re le a se A g re em en t are


co n trac tu a l and not mere re c ita ls , am o n g the Partie s .

1 3 . C o n d itio n s of Effe c tiv e n e ss of A g re em en t. As a co n d itio n to the e ffe c tiv e n e ss of

this Te rm in a tio n and Re le a se A g re em en t, the A gen cy, on behalf of the Gov e rnm en ta l En tit ie s ,

sha ll de liv e r or cau se d to be de liv e re d to PDP the S ev e n ty-Fiv e Thou san d D o lla r ($75 ,000 )


se tt lem en t p aym en t re fe rre d to in Parag raph 3 abo v e on or be fo re D ecem be r 31 , 2009 (the

"Paym en t D a te"). If the A gen cy, on behalf of the Gov e rnm en ta l En tit ie s , shall fail to de liv e r or

cau se to be de liv e re d such se tt lem en t p aym en t to PDP on or be fo re the Paym en t D a te , then


w itho u t fu rthe r ac tio n by any of the Partie s , this Te rm in a tio n an d Re le a se A g re em en t sha ll


te rm in a te , be null and v o id and of no fu rthe r fo rce or e ffe c t , and each of the Partie s shall re ta in


any an d all rights and rem ed ie s av a ilable to it at law or in equ ity with re sp e c t to the m atte rs


o the rw ise re le a se d in this Te rm in a tio n and Re le a se A g re em en t.

III

III

III

III

III

III
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IN WITNESS WHEREOF, the Gov e rnm en ta l En tit ie s an d PDP hav e execu te d this

Te rm in a tio n an d Re le a se A g re em en t as o f the da te s set o p p o s ite their sig n a tu re s be low:

"AG E N C Y "

REDEVELOPMENT AG E N C Y OF THE CITY

OF SAN DIEGO, a p ublic bo dy, co rp o ra te an d


p o lit ic


D a te d : "2009 

By:

-------------------- ------ --

Jan ice L. Wein rick


D ep u ty Execu tiv e D ire c to r


APPROVED the fo rm  and le g a lity o f this A g re em en t


this __ day of , 2009 .

JAN I. GOLD SMITH


A gen cy Gen e ra l C o un se l


By: _

Ken da ll D . Be rkey


D ep u ty Gen e ra l C o un se l


A PPROVED :

KANE, BALLMER & BERKMAN

A gen cy Sp e c ia l C o un se l


By: _

Royce K. Jo n e s
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D ate d : , 2009


D a te : 

OCTOBER 22 , 2009


D a te : 

OCTOBER 22 ,2 0 09 
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"S E D C "

SOUTHEASTERN ECONOMIC

DEVELOPMENT CORPORATION, a

C a lifo rn ia n o n p ro fit p ublic ben e fit co rp o ra tio n


By: _

Brian Tro tie r


A c tin g Pre s id e n t/C hie f Execu tiv e Offic e r


"PDP"

PACIFIC DEVELOPMENT PARTNERS, LLC

a Nev ad a Lim ite d Liability C om p any


(D ev e lo p e r)


By: RAR Family Lim ite d Partn e rship


a C a lifo rn ia Lim ite d Partn e rship


(Man ag in g Mem be r)


~lk

Ron a ld A . Recht


(Gen e ra l Partn e r)


By:

- - ~~- - - - ~- - - - ~~- - ~- - -

By: MTB Family Lim ite d Partn e rship


a C a lifo rn ia Lim ite d Partn e rship


(Man ag in g Mem be r)


By: (J?t tt--i..- T,~

Mark T. Bur~'

(Gen e ra l Partn e r)
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EXHIBIT "A "


LEGAL DESCRIPTION OF PROPERTY

Real p ro p e rty in the C ity of San D iego , C o un ty of S an D ie go , State o f C a lifo rn ia


de sc ribed as fo llow s:


Lots 2 thro ugh 7 o f Vale n c ia Busin e ss Park , in the C ity of S an D ie go , C o un ty of S an


D ie go , S ta te o f C a lifo rn ia , acco rd in g to Map the re o f No . 14256 , filed in the Office o f the

C o un ty Reco rd e r of San D iego C o un ty, A ugu s t 10 ,2001 .


APN: 548-060 -21 ,2 2 ,2 3 ,2 4 ,2 5 and 26
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